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Land Transport (Admissibility of Evidential Breath Tests) Amendment Bill 
 
Summary of our overall position 
 
• The New Zealand Automobile Association (the AA) supports the intent of the Land 

Transport (Admissibility of Evidential Breath Tests) Amendment Bill.  
• However, the AA also believes the wording “for any reason” in the proposed amendment to 

Section 77 of the Act is too broad. This wording needs to be changed to ensure an 
evidential breath test is only admissible where a blood test could not be taken because a 
person declined or their medical condition prevented it. It is important that the amendments 
maintain the right for a person to request and obtain a blood sample under normal 
circumstances. 

• The AA is also concerned that the proposed amendment will not sufficiently achieve its aim. 
For example, there is, and would still be, no legal requirement for a driver to undergo an 
evidential breath test (EBT). A suspected drink driver, who knew they would be unlikely, due 
to a medical condition, to subsequently successfully provide a blood sample, could simply 
refuse to undergo an EBT. A declined EBT and unsuccessful blood test would result in no 
admissible evidence of drink driving being available to initiate a prosecution. 

• The AA strongly supports the upcoming comprehensive review (recently announced by the 
Police Minister Hon Anne Tolley) of the efficiency and efficacy of the current procedures for 
enforcement of drink driving laws. The AA is concerned that 
o current procedures are cumbersome  
o there are too many loopholes that enable drink and/or drugged drivers to avoid 

prosecution that enable them to continue driving and put innocent lives at risk. A more 
robust system will make better use of Police time, reduce loopholes that specialist drink 
drive lawyers use to circumvent road safety and enhance public good. 

• The AA welcomes the opportunity to have input into, and be consulted on, the scope, 
analysis and recommendations of this review. 

  
Support for the intent of the Amendment Bill 
 
The AA supports the intent of the Amendment Bill. We agree that it is against public interest 
and road safety for a driver who is obviously intoxicated to avoid prosecution because a 
medical condition prevents a blood sample being obtained.  
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Concerns with the wording “for any reason”  
 
The AA believes that the right of a motorist to request and obtain a blood sample to ensure 
accuracy of their blood alcohol levels is extremely important. While evidential breath testing 
equipment is usually reliable, there is always a small risk of poorly calibrated or operated 
equipment. A drink driving conviction is serious and can affect employment, reputation, 
mobility, financial security and international travel. It is therefore very important that the 
opportunity for certainty and accuracy through a blood test is retained.  
 
The AA is concerned that: 
 
• the current wording in the Amendment Bill that “blood is unable to be drawn for any reason” 

allows too broad an interpretation. We consider that the wording should be changed to 
ensure an EBT is only admissible where a blood test could not be taken because a person 
declined or their medical condition prevented it.  As drafted we contend that motorists may 
be unfairly restricted from giving a blood sample because, for example, police could not 
easily find a doctor to take the sample or did not make arrangements for a doctor to be 
available at a rural check point. The AA also advocates that two blood samples should 
continue to be retained. 

• in instances where a blood test is not able to be administered for medical reasons the AA 
considers it may be appropriate for Police to undertake, in addition to the EBT, a roadside 
impairment test. The impairment test could be along the same principles as the impairment 
test used by Police to detect drugged drivers.  
 

The Bill may not sufficiently achieve its objective 
 
The AA is concerned that the proposed amendment will not sufficiently achieve its aim. For 
example, there is, and would still be, no legal requirement for a driver to undergo an evidential 
breath test (EBT). A suspected drink driver, who knew they would be unlikely to subsequently 
provide a blood sample, could simply refuse to undergo an EBT. A declined EBT and 
unsuccessful blood test would result in no admissible evidence of drink driving being available 
to initiate a prosecution. 
 
The AA supports therefore the development of additional options to better achieve the Bill’s 
objective. These could include: 
 
• making an EBT compulsory unless medical conditions prevent it being safe or achievable (a 

senior medical practitioner advises that these instances would be extremely rare) 
• mandating suspected drink drivers, who are unable to successfully complete an EBT or 

blood test for medical reasons, to undertake a compulsory impairment test 
• advice to medical practitioners recommending that, where blood cannot be obtained from 

the usual locations on the arm because of medical conditions, they adopt a less 
conservative approach to site location on the body to obtain blood samples.  

 
 
 
The AA welcomes the proposed upcoming review of the current drink driving 
enforcement procedures  
 
The AA supports the upcoming review of the efficiency and efficacy of the current procedures 
for enforcement of drink driving laws.  
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The AA advocates that any review should also include an assessment of: 
 
• the current management requirements for blood samples. The current transfer of blood 

between containers rather than using standard sampling techniques places staff at 
unnecessary risk of needle stick or blood product handling. An interpretation of the 
legislation needs to be urgently undertaken to determine whether it already allows for 
standard blood containers to be used. The AA also advocates for the retention of two blood 
samples. 

• the administrative processes/forms that are currently used. The AA believes these are 
overly onerous for Police and medical staff and have created an industry for some lawyers 
looking for small infringements of process to rule out convictions of obviously drunk and 
impaired drivers. This is against public interest, compromises safety and threatens 
principles of natural justice. It also imposes excessive costs and burdens on police, medical 
staff and courts. 

  
Conclusion 
 
To conclude, the AA strongly opposes the situation where an obviously intoxicated driver is 
unable to be prosecuted due to a medical condition making it impossible to obtain a blood 
sample. The AA will support the Amendment Bill for a medical specific exemption to the 
requirement for a blood test. However, the AA is concerned that a suspected drink driver could 
still refuse to undertake an evidential breath test when they believe they would be unlikely to 
successfully provide blood.  
 
In all other circumstances we strongly support the retention of an individual’s right to request a 
blood test after failing a evidential breath test. We also support the upcoming review of the 
current procedures to reduce complexity, improve safety for medical and police staff and 
reduce loopholes preventing prosecution of obviously intoxicated drivers. The AA welcomes 
the opportunity to have input into, and be consulted on, the scope, analysis and 
recommendations of this review. 
  
 
Yours sincerely 

 
Mike Noon 
General Manager, Motoring Affairs 
 


